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The Bricker Amendment 


Mr. Kurtanp: For the past week the Senate of the United States has 
been engaged in a serious debate over proposed amendments to provi- 
sions of the Constitution dealing with the treaty power.’ This problem 
of the scope of the Executive’s treaty-making power is not a new one. 
Similar problems were debated with at least as much heat at the time 
that the Constitution was originally presented to the states for adoption. 

The proposed changes include, first, a proposition that no treaty or 
other international agreement which conflicts with other specific 
provisions of the Constitution shall be valid; secondly, a proposal that 
no treaty shall affect internal law without additional legislation by 
Congress and that any such congressional legislation should be within 
the enumerated powers of Congress apart from the treaty power; and, 
thirdly, a provision that Congress shall have power to regulate all 
executive agreements.” 


1 Article II, Section 2, of the Constitution says: “He [the President] shall have power 
by and with consent of the Senate to make treaties, provided two-thirds of the Senators 
present concur . . .”; and Article VI, Section 2, says: “This Constitution and the laws 
of the United States which shall be made in pursuance thereof and all treaties made, or 
which shall be made, under the authority of the United States, shall be the supreme law 
of the land, and the judges in every State shall be bound thereby, anything in the Con- 
stitution or laws of any State to the contrary notwithstanding.” 


2 The proposal, sponsored by Senator John Bricker of Ohio, to amend the treaty power 
of the Constitution provides: ; 

“Section 1. A provision of a treaty which conflicts with this Constitution shall not be of 
any force or effect. 

“Section 2. A treaty shall become effective as internal law in the United States only 
through legislation which would be valid in absence of treaty. 

“Section 3. Congress shall have power to regulate all executive and other agreements 
with any foreign power or international organization. All such agreements shall be sub- 
ject to the limitations imposed on treaties by this article. 

“Section 4. The Congress shall have power to enforce this article by appropriate legis- 
lation. 

“Section 5. This article shall be inoperative unless it shall have been ratified as an 
amendment to the Constitution by the legislatures of three-fourths of the several states 
within seven years from the date of its submission.” 

A compromise proposal was offered by Senator Bricker on February 4, 1954, which 
would change the original amendment, as above, to the following: 


1 


Zz THE UNIVERSITY OF CHICAGO ROUND TABLE 1 


In the course of the debate this past week, Senator George stated, 
“Many of our people are fearful and suspicious of the way that the» 
treaty-making power and the President’s power to make executive 
agreements have recently been used. I don’t say that the suspicion is” 
well founded nor strongly fortified, but I do say that measures should 
be taken which will satisfy the people, if this can be done without 
departing from the Founders’ intentions.”* 

Mr. Rix, you are a lawyer from Milwaukee, a past president of the 
American Bar Association, and a member of the Peace and War Com- 
mittee of that association. How do you feel about the proposed amend- 
ments? 


Mr. Rix: Our objects on which we have been working for the past 
four years in presenting a constitutional amendment to the Congress” 
of the United States for approval and for submission to the states has 
these purposes: First, the supremacy of the Constitution must be made | 


“Section 1. Clause 2 of Article VI of the Constitution of the United States is hereby — 
amended by adding at the end thereof: Notwithstanding the foregoing provisions of this 
clause, no treaty made after the establishment of this Constitution shall be the supreme 
law of the land unless made in pursuance of this Constitution. 

“Section 2. A provision of a treaty or other international agreement which conflicts 
with this Constitution shall not be of any force or effect. 

“Section 3. A treaty or other international agreement shall become effective as internal 
law in the United States only through legislation by Congress, unless in advising and 
consenting to a treaty the Senate, by a vote of two-thirds of the senators present and vot- 
ing, shall provide that such treaty may become effective as internal law without legisla- 
tion by Congress. 

“Section 4, On the question of consenting to the ratification of a treaty the vote shall 
be determined by yeas and nays, and the names of the persons voting for and against 
shall be entered on the journal of the Senate.” 


3 Senator Walter George of Georgia has offered an alternative amendment which says: 

“Section 1. A provision of a treaty or other international agreement which conflicts 
with this Constitution shall not be of any force or effect. 

“Section 2. An international agreement other than a treaty shall become effective as 
internal law in the United States only by an act of the Congress.” 

In offering this amendment and in addressing the Senate, Senator George said: “You 
know, my situation is somewhat paradoxical. I’m as strong a states’ rights man as there 
is in the Senate, and of course I believe in the balanced powers. But I don’t want to upset 
the relationship of the Federal and state governments, or of the Executive and Legislative 
branches, in this vital field of treaty-making. If it isn’t pompous to say so, I take my 
stand with the Founders. . . 

“They sought to establish a more perfect union. They saw the dangers of government 
too feeble, as they saw the dangers of government too strong. I don’t think we're likely 
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certain; and treaties and other international agreements must not cut 
across or override the Constitution as stated by the Secretary of State in 
his Louisville address. Our study has shown that in our opinion this has 
‘been done and that it may be done under our present constitutional 
‘system. Secondly, the United States must be put on an equality with 
other nations so that no treaty shall take effect as internal law without 
legislation by Congress. And, thirdly, the effect of treaties in conferring 
unlimited and unenumerated powers of legislation by Congress on in- 
ternal affairs must be eliminated by a specific provision or by the effect 
of other language so that treaties may no longer override the Constitu- 
tion. Fourthly, executive agreements should be subject to control or 
limiting the effect thereof, and they should be implemented by Con- 


gress in order to have domestic or internal effect. 


Mr. Kurranp: Mr. MacChesney, as professor of International Law at 
Northwestern University, what are your views on the proposed amend- 
ment? 


Mr. MacCuesney: I believe that Senator George’s statement, which 
was just read, is a reasonable one and that, when it comes to amending 
the Constitution of the United States, we must indeed be careful and 
cautious in seeing whether we are interfering with the wise arrange- 
ments which were made by the Founders. The present constitutional 
arrangements have worked well; and there are adequate controls as the 
Constitution now exists. This problem, as I see it, is a problem of 
government and not merely a legal problem. These proposals would 
shift power drastically from the nation to the states. They would shift 


to improve much on their grand design, although there may be a need to spell out their 
intentions. 

“JT rather think there is a need for what may seem a superficial reason. In our govern- 
ent, the people are sovereign. From President to constable, every official is merely a 
servant of the sovereign people. Many of our people are fearful and suspicious of the way 
the treaty-making power and the President’s power to make executive agreements have 
recently been used. I don’t say the suspicion is well founded nor strongly fortified. But I 
Jo say that measures should be taken which will satisfy the people, if this can be done 
ithout departing from the Founders’ intentions.” 

In regard to his proposed amendment, he goes on to say: “I think it’s all right. I 
think it won’t do harm, But remember this: If two-thirds of the Senate is wrong about 
1 treaty, you may be sure the country will also be dead wrong. And you cannot erect 
constitutional safeguards against human folly. I’d be in favor of it if you could, but you 
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power from the Executive to the Congress; and they would make our 
treaty-making procedure very cumbersome. 

Under present controls by Congress, Congress has the power of 
appropriation and the power to repeal any undesirable internal effects 
of treaties or executive agreements by a later statute; and the Supreme 
Court, under existing doctrine, will protect fundamental constitutional 
rights. 


Mr. Kurtanp: What specific events in our recent history, Mr. Rix, 
give rise to your feeling that additional congressional legislation to sup- 
plement the treaties is necessary? 


Mr. Rix: First, there is the effect of three great cases of the Supreme 
Court, which I believe are well known. The first is the Migratory Bird 
Case, limiting the rights of shooting to regulation by Congress instead 
of by the states, which, in our opinion, in the decision of Justice Holmes 
cuts across the Tenth Amendment of the United States Constitution, 
preserving the rights and privileges of the states under the Constitution 
of the United States. Second, there is the case which was discussed in 
the papers the other day by Senator George, known as the Pink Case, 
which was an executive agreement by President Roosevelt at the time 
of the recognition of the present Russian government and by which in 
a letter he agreed that certain funds which were administered by New 
York, under the authority of the laws of that state, should be paid to the 
Soviet government after recognition. This act was supported by the 
Pink Case, a decision of the Supreme Court of the United States.* In 


4 This case involved three Russian insurance companies which had operated offices in 
New York. In 1917-18 Soviet decrees dissolved the Russian companies; and the new 
Russian government appropriated their assets and terminated the rights of the creditors 
and stockholders. The funds which were in the United States were deposited with the 
Superintendent of Insurance for the State of New York, who, under court orders, was 
responsible for administering and liquidating the funds to satisfy the United States policy- 
holders and creditors. At the time of the United States recognition of the U.S.S.R. in the 
fall of 1933, the Soviet government through its American ambassador, Maxim Litvinov, 
requested that these funds be transferred to the Soviet government. The United States 
Attorney in 1934 presented proof in the federal courts of the United States claim to these 
funds, based upon the assignment by the Russian government. 

Following the Russian dissolution of the companies, under the direction of the New 
York Court, the New York Superintendent of Insurance had been instructed to adminis- 
ter and liquidate the funds of these three companies for the satisfaction of all claims. At 
the time of the United States suit, this administration of two of the companies had been 
completed, and the surplus funds, by court order, had been deposited with local trust 
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our opinion, and in the opinion of many others, that cut directly across 
the Fifth Amendment of the Constitution of the United States in re- 
gard to preservation of property rights and is another illustration of this 
power arising under treaties which is supreme with the Constitution of 
the United States and which has attained the effect of supremacy over 
our Constitution.® 

The third is the Curtiss-Wright Case, in which Justice Sutherland, 
one of the most conservative judges of the Supreme Court, held that 
this power was beyond the Constitution—that it was an inherent power. 
We believe that that power over treaties and executive agreements un- 
der our constitutional system should be curtailed. 

Recently, Professor Corwin edited a large book of annotations of the 
Constitution of the United States, aided by lawyers on the staff of the 
Library of Congress. In discussing this question of the right to legislate 
on the subject matter of a treaty, under the Constitution of the United 
States, as the Court did in the Migratory Bird Case, his conclusion is 
this: “In a word, the treaty power cannot purport to amend the Consti- 


companies, and proceedings were going on in the state courts to determine the rights of 
other creditors and shareholders in the final disposition of these funds. The funds of the 
third company were still in the process of administration and liquidation and deposited 
with the New York Superintendent of Insurance (Louis H. Pink). The United States 
brought suit in the federal court against the three depositories, demanding an accounting 
for and delivery of the funds into their hands. Its bills alleged that the companies had 
been dissolved and that their assets had been confiscated by the Russian government and 
that that government, in connection with its recognition by the United States in 1933, 
had assigned the property in controversy to the United States. The United States was 
thus suing to take the property from the depositories and from control of the state court 
and to vest it in the United States to the exclusion of all those whose claims were being 
adjudicated in state proceedings. ‘ 

The Supreme Court of the United States, in one decision for the three cases, ruled in 
favor of the United States government’s suit. The decision was written by Chief Justice 
Charles Evans Hughes (No. 195, United States v. Bank of New York and Trust Com- 
pany; No. 196, United States v. President and Director of Manhattan Company; No. 197, 
United States v. Louis H. Pink) (U.S. Reports 296). 


5 The Fifth Amendment to the Constitution says: “No person shall be held to answer 
for a capital or other infamous crime unless on a presentment or indictment of a Grand 
Jury, except in cases arising in the land or naval forces, or in the militia, when in actual 
service, in time of war or public danger; nor shall any person be subject for the same 
offense to be twice put in jeopardy of life or limb; nor shall be compelled in any 
criminal case to be a witness against himself, nor be deprived of life, liberty, or property, 
without due process of law; nor shall private property be taken for public use without 
just compensation.” 
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tution by adding to the list of Congress’s enumerated powers, but, — 


having acted, the consequence will often be that it has provided Con- 


gress with an opportunity to enact measures which independently of a 


treaty Congress could not pass; and the only question that can be raised 
as to such measures will be whether they are necessary and proper 
measures for the carrying out of the treaty in question into operation.” 
There is that unlimited power to legislate. When it is carried out, you 
will see that under the recent treaties, such as the Charter of the United 
Nations, providing for promotion of social and human rights in Articles 
55 and 56 of that Charter, that power is absolute.® There are several in- 
stances which we can go into of pending legislation on this subject. 


Mr. Kurtanp: What you have suggested deals with the question of 
whether the treaty-making power may conflict with other provisions of 
the Constitution. In a recent newspaper article President Eisenhower is 
quoted in an emphatic rejection of any effort to alter in any way the 
traditional treaty-making power of the presidency. Mr. MacChesney, 
what do you have to say on this point?? 


8 Articles 55 and 56 of the Charter of the United Nations say: 

“Article 55—With a view to the creation of conditions of stability and well-being 
which are necessary for peaceful and friendly relations among nations based on respect 
for the principle of equal rights and self-determination of people, the United Nations 
shall promote: 

(a) Higher standards of living, full employment, and conditions of economic and 
social progress and development; 

(2) Solutions of international economic, social, health, and related problems and inter- 
national cultural and educational cooperation and 

(c) Universal respect for, and observance of, human rights and fundamental freedoms 
for all without distinction as to race, sex, language, or religion. 

“Article 56.—All members pledge themselves to take joint and separate action in 
cooperation with the organization for the achievement of the purposes set forth in Article 


55.” 


7 The following is the text of the letter which President Eisenhower wrote, on January 
25, 1954, to Senate Majority Leader William F. Knowland, expressing his opposition to 
the Bricker Amendment: 

“In response to your inquiry, I give the following as my attitude toward the proposal 
for amending the treaty-making functions of the Federal Government. 

“I am unalterably opposed to the Bricker Amendment as reported by the Senate Judi- 
ciary Committee. It would so restrict the conduct of foreign affairs that our country could 
Not negotiate the agreements necessary for the handling of our business with the rest of 
the world. Such an amendment would make it impossible for us to deal effectively with 
friendly nations for our mutual defense and common interests. 

“These matters are fundamental. We cannot hope to achieve and maintain peace if we 
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Mr. MacCuzsney: It seems to me that the present treaty-making 
‘power is not something which was not contemplated by the framers. 
We must understand that it is a treaty-making power in a federal form 
of government where the nation has to speak with one voice in foreign 
affairs; and, for purposes of enforcing the treaty, it is necessary that the 
federal government be able to act for a nation and not be subject to 
‘the action of independent state legislatures that are specifically denied 
any part in the treaty-making process by the Constitution. To comment 
very briefly on the various cases referred to by Mr. Rix, it seems to me 
that the Migratory Bird Case, which says that, in order to control the 
shooting of wild birds, which no single state could control adequately, 


shackle the Federal Government so that it is no longer sovereign in foreign affairs. The 
President must not be deprived of his historic position as the spokesman for the nation in 
its relations with other countries. 

. “Adoption of the Bricker Amendment in its present form by the Senate would be 
Motice to our friends as well as our enemies abroad that our country intends to withdraw 
from its leadership in world affairs. The inevitable reaction would be of major propor- 
tion. It would impair our hopes and plans for peace and for the successful achievement 
of the important international matters now under discussion. This would include the di- 
version of atomic energy from warlike to peaceful purposes. 

_ “T fully subscribe to the proposition that no treaty or international agreement can con- 
travene the Constitution. I am aware of the feeling of many of our citizens that a treaty may 
override the Constitution. So that there can be no question on this point, I will gladly sup- 
port an appropriate amendment that will make this clear for all time.” 

- At a news conference on February 3, 1954, President Eisenhower was asked: “Would 
you prefer some kind of congressional check on treaty-making power, or would you 
prefer to see no bill at all passed?” To which, according to the New York Times, the 
President replied that “the had tried to make his position clear on that several times. 
There was undoubtedly an honest fear throughout the United States that the treaty- 
making power could be used to contravene or to supersede the Constitution. In order to 
reassure America’s population on this score he was ready to do anything, even if it re- 
quired some kind of language in the Constitution. 

_ “When it came to anything, however—and this was where he stuck and would not 
sompromise one word—when it came to the point of using any amendment to change or 
alter the traditional and constitutional balances of power among the three departments of 
government, a feature of the Constitution that lay at the very—was the very genius of 
sur whole system of government, he wouldn’t compromise one single word. That was 
exactly where he stood.” 

The President was further asked: “The Bricker Amendment is very complicated, and 
t has now gotten into a very complicated tangle on the Hill. Do you think that it is wise 
‘0 try to thrash this out without having a new look at it in Committee, in view of the 
umount of technicalities that have piled up?” The President replied that “of course, he 
was not going to comment on the processes used in the Senate, but he had to say it was 


1 complicated matter. 
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it is necessary to make an agreement with Canada in order to provide _ 
that this policy could be carried out effectively. I believe that that type 
of result is the type of result which the Founding Fathers intended, and 
that is illustrated by early treaties made at the time of the acceptance of 
the Constitution and in which similar overriding of state law was in- 
volved, such as, for example, providing for reciprocal confirmation of 
land titles, in England and the United States, or governing the collec- 
tion of debts in the states, and so on. 
The other major Supreme Court case, the Pink Case, to which Mr. 
Rix referred, involved the traditional power of the President under the 


“Tt had, as they knew, the time of great numbers of people in studies and arguments. 
It was very, very intricate, and he went back again and again that that Constitution had 
served us very well for 165 years. Maybe individuals at times had abused it, or maybe 
here and there we hadn’t been too accurate in our interpretations because we had had ~ 
reversals in interpretations. 

“But, by and large, those people had done a job that he didn’t want to trifle with too 
much, and unnecessarily; so he did believe that these things had to be soberly studied; 
they could not become in the slightest degree partisan. They had to be examined in what 
was the long-term good of the United States, what was going to be the effect of this two 
decades from now, and what was it going to be next year. Let’s not be in a hurry about 
such an important thing.” 

In a speech before the Senate on January 28, Senator Bricker commented on the Presi- 
dent’s letter to Senator Knowland, by saying, in part: 

“I now wish to comment on the President’s letter to the Majority Leader [Senator 
William F. Knowland] dated January 25 expressing his opposition to the amendment. 

“President’s letter—T am unalterably opposed to the Bricker Amendment as reported 
by the Senate Judiciary Committee.’ 

“Comment.—The Senate Judiciary Committee reported S. J. Res. 1 with only four of 
its fifteen members dissenting. The committee is made up of extremely able lawyers. 
The President is not a lawyer. 

“President's letter—Tt would so restrict the conduct of foreign affairs that our country 
could not negotiate the agreements necessary for the handling of our business with the 
rest of the world.’ 

“Comment.—This statement is utterly without foundation. There is nothing whatever 
in the amendment that concerns treaties insofar as the foreign affairs of this country are 
concerned. The amendment is concerned only with those treaties that become internal 
law. 

“President's letter—‘Such an amendment would make it impossible for us to deal 
effectively with friendly nations for our mutual and common interests.’ 

“Comment.—This is untrue. The amendment would place the United States in exactly 
the same position as Canada, which seems to be able to deal most effectively with other 
friendly nations, including ourselves, in matters pertaining to our mutual defense. 

“President's letter—‘These matters are fundamental. We cannot hope to achieve and 


maintain peace if we shackle the Federal Government so that it is no longer sovereign in 
foreign affairs.’ 
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Constitution to control recognition of foreign governments, a power of 
dealing with foreign nations which was attributed to the President. 
The further issue in that case was whether, as an incident of that agree- 
ment, the state law on what should happen to the assets of Russian in- 
surance companies should govern or whether this recognition policy 
embodied a national federal policy of settling, in a different way, this 
problem of distribution of assets. The case did not hold that the Fifth 
Amendment was not applicable to the treaty power but that the distri- 
bution of assets could be handled on a national basis by the United 
States in the same way that states are now permitted under the Four- 


“Comment.—Under this amendment the Federal Government will continue to be fully 
sovereign in foreign affairs. The Federal Government will not be fully sovereign in 
domestic affairs, and that is the reason for the opposition. 

“President's letter —‘The President must not be deprived of his historical position as the 
spokesman for the nation in its relations with other countries.’ 

“Comment.—There is absolutely nothing in the proposed amendment which changes 
the present method under which the President negotiates treaties on his own initiative 
and makes them by and with the advice and consent of the Senate. The proposed amend- 
ment requires implementing legislation only if the treaty or executive agreement be- 
comes internal law. 

“President’s letter-——‘Adoption of the Bricker Amendment in its present form by the 
Senate would be notice to our friends as well as our enemies abroad that our country 
intends to withdraw from its leadership in world affairs. The inevitable reaction would 
be of major proportion.’ 

“Comment.—This is a purely emotional argument. 

“President’s letter—TIt would impair our hopes and plans for peace and for the suc- 
cessful achievement of the important international matters now under discussion. This 
would include diversion of atomic energy from warlike to peaceful purposes.’ 

“Comment.—tThis statement is 100 per cent wrong. The amendment would in no way 
prohibit the President from carrying out his proposal for the creation of an atomic 
energy pool dedicated to peaceful pursuits. Although the President’s motives are, as 
always, sincere, his advisers have sold him a bad bill of goods. 

“President's letter—I am aware of the feeling of many of our citizens that a treaty 
may override the Constitution. So that there can be no question on this point, I will 
gladly support an appropriate amendment that will make this clear for all time.’ 

“Comment.—The provisions of the Senate Joint Resolutions 1 are interrelated and in- 
terdependent. The amendment has been considered in the American Bar Association for 
more than four years. At its last annual meeting in Boston the association reaffirmed its 
support for the amendment 4 to 1. 

“Section 1 of the amendment cannot be isolated. The loophole in our Constitution 
must be completely closed and not partially closed. Our Constitution was designed to 
curb any extraordinary power liable to abuse. To that principle there can be no excep- 
tions, not even in an atomic age, unless we are prepared to exchange a government of 
men for one of Constitutional restraints” (New York Times, January 29, 1954). 
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teenth Amendment to have their own distribution of assets in spite of 


the attitude of other states, so that it really is a question of whether the 
Fifth Amendment was applicable and not that the Fifth Amendment 
could be overridden by the treaty power. 


Mk. Rix: In regard to the statement that is made so often that if we 
will require action by the states, the Constitution itself limits the rights 
of the states in that they have no power to legislate or to prevent the 
operation of any treaty power or any power of Congress, because when- 
ever Congress acts on the subject of legislation under a treaty or the 
treaty itself by its terms simply eliminates the states, so that it gets to 
the question of the power of Congress, and it does not get to the ques- 
tion of power of states. 

Even if you went so far as to say that legislation should supplement 


certain treaties as is the practice now under the International Labor — 


Organization, there would be no objection to that if that policy was in 
the treaty as it is in the ILO; but, beyond that, the states have no power 
whatsoever. 


Mr. MacCuesney: It seems to me that there is one of the major issues 
between the proponents of the constitutional amendment and those of 
us who feel that the existing treaty power should not be drastically 
changed. It is true only in a formal sense that provision for state 
implementation of treaties does not affect the making of treaties. Since 
the making and the enforcement of treaties are a whole process, if the 
states have to implement a treaty, it also affects the negotiation of a 
treaty because the other parties may be much less interested in negotiat- 
ing with us if they feel that, unlike a unitary government, we can only 
tell them that we must refer to the states certain matters which they as a 
unitary government, for example, can handle by their own affirmation. 


Mr. Rix: That seems to me to go to this length—that treaties and any 
legislation under them must in all cases take priority over all rights of 
the states, whether or not they are delegated to Congress. That is the 
basic issue as to whether or not the states are to be subjected to that; and 
we say that they have been subjected to just that exact situation and that 
we cannot have a government of states with enumerated powers in Con- 
gress and reserve powers to the states if Congress is to have the right to 
legislate under the subject of treaties without any constitutional limita- 
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tions or without enumerated power. The issue is clear as to the future 
of the form of this government under which we shall live. Shall the 
treaty power be supreme, or shall the constitutional system of preserva- 
tion of rights of the states over domestic matters be relegated and taken 
out of our Constitution? There cannot be any middle ground on that; 

and that is the issue, as we see it, to be determined by the people of the 
United States. If that is the issue, it should be done with their approval 
and by direct constitutional amendments to that effect. 


Mr. MacCuesney: I would like to point out, in commenting on Mr. 
Rix’s statement, that the treaty power is in the Constitution of the 
United States; that it is a limited power; and that it is not acting out- 
side of the Constitution to follow the treaty procedure which was placed 
in the Constitution by the Founding Fathers as the result of their expe- 
rience under the Articles of Confederation, with the difficulties of state 
nonenforcement of treaties which had been entered into by the then 
national government. 


_Mr. Kurtanp: Mr. MacChesney, the Chicago Daily News recently 
suggested that “if all Presidents had exercised self-restraint in keeping 
with a sound constitutional tradition, the question would never have 
arisen. Franklin D. Roosevelt and Harry S. Truman, however, did not 
show a proper respect for tradition or a self-scrupulous restraint.” This 
suggests the possibility that because of newly created circumstances we 
need additional limitations in our Constitution which were not existent 
it the time of the Founding Fathers. 


Mr. MacCuesney: It is a question of opinion whether or not Presi- 
Jents Roosevelt and Truman went way beyond their powers in the way 
uggested in that editorial. In any event, the constitutional procedures 
or the treaty-making process should not necessarily be changed and 
nade unworkable because of alleged abuses in the past. The question is 
vhether, as Senator George stated in the earlier remarks which were 
juoted on this program, whether the abuses, if any, can be cured with- 
ut really harmfully shackling the treaty process. It seems to me that 
nost of the current amendments do go too far in attempting to deal 


vith that. 


Mr. Kurtanp: Mr. Rix, is there anything in the immediate future 
ghich you see that calls for the amendments which you are sponsoring? 
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Mr. Rix: Yes. A large volume of things are in process which may be 
done which I do not believe the people realize at all. If they did, they 
would insist, as we are insisting, that the Constitution of the United 
States should be made supreme over treaty or treaty law. At the present 
time there have been introduced in the Senate two bills, one the so- 
called Humphrey Bill for antilynching, the merits of which may be 
perfectly good, but it is based on the Constitution of the United States, 
and that power, as everyone knows, to regulate lynching, which is a 
murder, has rested in the states. This bill places its authority not only on 
the Constitution of the United States but on the Charter of the United 
Nations. If the bill is enacted, it will be valid not under the Constitution 
of the United States but under the provisions of the Charter of the 
United Nations. We are not fighting the United Nations in any way. 
We are treating only with the effect of the Charter, with which other 
states have no concern whatsoever, and there is no international power 
involved in it. 

There is also another bill which has been introduced with the sanction 
of illustrious senators, and a number of them, and that is a bill for fed- 
eral control of employment known as the Fair Employment Practices 
Act. The purpose of it is entirely meritorious and quite possibly it 
should be enacted. It has been enacted in several states, including my 
state. But the question is that they limit it in that bill to employers of 
fifty people and to interstate commerce only. There are provisions of 
that bill which, in our opinion, could be sustained only under the 
Charter of the United Nations; and the whole bill could be sustained 
under the Charter of the United Nations. 

The question is: What else can be done in that respect? 

And, here, I think that people will be rather surprised. Congress 
under Articles 55 and 56 of the Charter, covering social, cultural, eco- 
nomic, civil, and political matters, which embrace everything that we 
do in our life, may now control and regulate all education—private, 
parochial, or public. A comprehensive federal bill may be enacted 
which would wipe out every school board in the United States and all 
state laws. It would have the right to control all types of commerce and 
all public health, including socialized medicine and all civil rights as 
claimed in the Lesinski Bill and in these bills which I have stated. All 
public power—rates and services—and all labor, and all social service 
activities of cities or states could be thus controlled. We say that, if we 
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are to have a Congress of omnipotent power, it shall be done only 
through amendment to the Constitution of the United States after the 
‘issues are before the people of the United States. 


Mr. MacCuesney: I would like to say in comment on that, that, of 
course, the question of whether what Mr. Rix has just said is true is a 
ete of opinion. I see no basis for saying that Articles 55 and 56 of the 
United Nations Charter have opened up this Pandora’s box of possible 
legislation. The court decision in California, which has frequently been 
referred to, on appeal held that those provisions did not have the effect 
of overriding state law; and I believe that that is the proper view of 
those provisions. Also, I feel that the assertions by a sponsor of a bill 
of some reference to the United Nations Charter is not an authoritative 
holding that that is a constitutional basis for the legislation. On the con- 
trary, I feel that until Congress had adopted any treaties, in some of 
those fields, there would not be the basis for claiming this power to do 
the various things to which Mr. Rix has referred. 


Mr. Rix: I do not want to enter the discussion of cases, but the Cali- 
fornia case held the California act invalid by changing its previous rules 
and decisions; and every discussion in regard to the United Nations was 
overdue. We rely upon the statement in the Migratory Bird Case and 
in Mr. Corwin’s annotations as to that power. 

Just let me point out the situation which confronted Justice Holmes 
in his famous decision on the Migratory Bird Case. He was called upon 
to decide the constitutionality of it. He had the treaty on one side, and 
he had the Constitution of the United States on the other. He could not 
find the power to decide the act constitutional under the Constitution of 
the United States, so he turned to the treaty, and there he found the 
power. Is it not reasonable to assume that in any legislation enacted 
since 1945, which may fall within those five big fields of the United 
Nations Charter, that exactly the same situation will confront our 
judges? We say that that is an impossible situation. 


Mr. MacCuesney: I must insist again on the fact that the treaty 
power is in the Constitution; and this dichotomy between a treaty and 
the Constitution simply glosses over the fact that the treaty power is in 
the Constitution and that under it in a federal state the Congress has 
the right to implement a treaty which is made within the limits on 
the treaty power which is a delegated power, but its limits are deter- 
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mined differently than under some of the other powers. In essence the 
treaty has to be a genuine good-faith regulation of a matter of interna- 
tional concern; and I think that it is clear that the Supreme Court will 
not let a treaty interfere with any fundamental constitutional guaran- 
tees. 

I would like to, if I may, suggest that we might shift to the question 
of executive agreements, which we have not discussed so far. On that 
point it seems to me that we have some of the same problems, whether 
or not the existing division of powers in the Constitution between 
those things which the President can do alone and those things which 
the President has to do in conjunction with Congress should be 
changed by a blanket assertion that Congress shall have the power to 
regulate all aspects of international agreements.® 


Mr. Rix: Mr. MacChesney, I want to say, first, just a word in re- 
spect to your other contention. Your statement in regard to the consti- 
tutional position is just exactly why we insist that a supremacy clause be 
put into the Constitution, so that there cannot be any question hereafter 
as to whether or not a treaty is above, or equal to, or under the Constitu- 
tion. We insist that it must be under it. 

The second question which you are raising is one of the most con- 
troversial constitutional questions which we could get. It is in a state of 
flux, but we believe that the experience has been that there must be 
some regulation of international agreements such as executive agree- 
ments. I think that that is the temper of the Senate and the temper of 
the Congress and that, when the people of the United States know the 
issue, there will be no doubt of its settlement. 


Mr. Kurtano: I take that to be a summation of your views for pur- 
poses of this program. 

Mr. Rix: That is correct. 

Mr. Kurtanp: I would like to know whether Mr. MacChesney would 


give us his views in short compass? 


Mr. MacCuesney: In short compass, I would want to state again that 
the treaty power is a limited power; that the treaty power is subject to 
the Constitution; but that the Constitution includes the power for the 


8 According to the State Department’s information service, from 1928 to 1953 there 
were 299 treaties written and 1,527 international agreements other than treaties. 
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_ federal government to act in fields necessary to implement a treaty in 
~ which it cannot act in a matter which is purely domestic; and that the 
_ Supreme Court and Congress, under existing law, furnish adequate 

controls for preventing abuses of the treaty power; and that the power 
_ of Congress to repeal the undesirable provisions of any agreement and 
the power of the Supreme Court to prevent any invasion of funda- 
mental constitutional guarantees leads me to believe that the present 
balanced distribution of powers in the Constitution, which, as Senator 
George stated, was the arrangement which the Founding Fathers felt 
was desirable, is still desirable in the national interest and that it should 
not be tampered with in the drastic way proposed in these pending 
amendments. 
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